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FOREIGN CORPORATION CONSIGNING 
GOODS TO LOCAL MERCHANTS AS 
DOING BUSINESS IN THE LOCAL 
STATE—PART I. 


It does not constitute doing business in 
the State within the prohibition of the 
statute, for a foreign corporation to sell and 
deliver articles under its contract with the 
retail dealer at stipulated prices, om credit, 
the latter agreeing to canvass certain sec- 
tions of the State for the sale of such 
articles, and to order the same as he desires 
them. Gunn v. White Sewing Mach. Co., 
57 Ark. 24, 18 L. R. A. 205, 38 Am. St. Rep. 
223, 20 S. W. 591. : 

In Three States Buggy & Implement Co. 
v. Com., 32 Ky. L. Rep. 385, 105 S. W. 971, 
it was held that a corporation agreeing to 
furnish its goods f. o. b. at its place of busi- 
ness to a firm of retailers in another State, 
who were to pay for such goods as they 
sold, on specified terms, such goods being 
shipped to the firm at their risk and ex- 
pense, and being placed at their own store 
and sold on terms and prices fixed by the 
firm, was not engaged in doing business 
within the State, the contract being con- 
strued as not appointing the firm as agents, 
but as providing for a series of sales to 
them upon the terms set out therein. 


In the case of Farrand Company v. 
Walker, 169 Mo. App. 602, the plaintiff, a 
foreign corporation, filed suit against the 
defendant in two counts, the first being in 
the nature of a trover to recover the value 
of plaintiff’s interest in certain notes and 
chattel mortgages which, it was alleged, de- 
fendant wrongfully converted to his own 
use. The second count stated a cause of 
action on a contract for goods sold and de- 
livered by plaintiff to defendant. Plaintiff 
was engaged in the manufacture and sale 
of organs, its place of business being in 
Michigan, it being a Michigan corporation, 





and it had not complied with the law relat- 
ing to foreign corporations doing business 
in Missouri. It entered into a contract with 
defendant who was engaged at Joplin in 
the business of retail dealer in musical in- 
struments and merchandise. This contract 
made defendant the agent of plaintiff for 
the sale of organs consigned to him by 
plaintiff on his orders. The parties trans- 
acted business together for seven years 
when the relation was ended by defendant. 
During that time defendant kept a stock 
of plaintiff’s organs in his store and made 
sales therefrom, accounting to plaintiff for 
the proceeds of such sales. The compensa- 
tion received by defendant for each sale 
was a commission or factorage charge fixed 
by him and added to the price at which the 
organ was billed to him by plaintiff. Fre- 
quently sales were made on the installment 
plan, in which case defendant would take a 
promissory note from the purchaser, se- 
cured by chattel mortgage on the organ, 
and forward the note and mortgage to 
plaintiff. After defendant decided to ter- 
minate the agency, plaintiff’s adjuster 
called on him to make a final settlement. 
Plaintiff had on hand installment notes and 
mortgages which defendant had taken from 
customers in payment of the purchase price 
of organs he had sold, and plaintiff’s inter- 
est in these securities amounted to $587.38. 
Defendant offered to purchase plaintiff’s in- 
terest in these notes for $300.00 and the 
adjuster accepted the offer subject to the 
approval of plaintiff, surrendering the 
notes and mortgages to defendant and re- 
ceived defendant’s check for $300.00, which 
he forwarded to plaintiff, together with a 
statement of the conditional settlement. 
Plaintiff refused to ratify the agreement, 
returning the check to defendant and de- 
manded payment of the $587.38, or the re- 
turn of the notes and mortgages. Defend- 
ant refused to pay the demand or to return 
the notes and mortgages. 

The Court held that the contract was not 
one that should be regarded as an Interstate 
Commerce transaction, but as one providing 
for the establishment and maintenance of 
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a branch house in Missouri for the sale of 
plaintiff’s organs. The contract was held to 
be void because of plaintiff’s failure to pro- 
cure license to do business in Missouri, and 
so far as the enforcement of a cause 
founded thereon is concerned, plaintiff 
could not recover. Consequently, the cause 
pleaded in the second count, being founded 
on the void contract, could not be main- 
tained. It was further held that the plain- 
tiff could prosecute an action in replevin or 
trover for the recovery of the property or 
of its value on the theory that it had been 
wrongfuliy converted by the defendant, re- 
gardless of its failure to comply with the 
laws of Missouri. 


In Canton v. MeDaniel, 188 Mo. 207, the 
defendant, a citizen of another State, took 
orders for goods from various persons in 
the State of Missouri, sent the orders to a 
Chicago company, which shipped the goods 
to a town in Missouri, consigned to itself, 
and on the bill of lading directed them to 
be there delivered to a third person, and 
directed him to see that no goods were de- 
livered without being paid for. The goods 
were put up in small paper packages and 
shipped in isrge boxes and barrels, and 
when a customer called for the goods 
ordered by him, defendant would search out 


packages of the right size and kind, and. 


deliver them to him, and he would pay for 
them there. It was held that the trans- 
action was a purchase by defendant of the 
Chicago company ; that defendant was not a 
peddler but a merchant, and that the 
goods were not sold and delivered in the 
original packages, nor was the sale an in- 
terstate transaction. 


In the case of Buggy Co. v. Priebe, 123 
Mo. App. 521, plaintiff was an Illinois cor- 
poration engaged in the business of manu- 
facturing and selling vehicles, with its prin- 
cipal office and factory in Moline, Illinois. 
Defendant was a retail dealer in vehicles 
at St. Joseph, Missouri. Plaintiff delivered 
goods to defendant-under an oral agreement 
in substance as follows; 





‘¢Plaintiff retained title to the property. 
Defendant was to house and take care of 
it without charge and sell at retail in the 
regular course of business. He was under 
no obligation to paye for any vehicles he did 
not sell, but, when he made a sale, was re- 
quired to pay the plaintiff the price at 
which the vehicle was listed to him by 
plaintiff. He could sell at any* price he 
chose and the excess he obtained over the 
invoice price belonged to him as his com- 
pensation and profit. He was to conduct 
the business and make credits and collec- 
tions in his own name. Plaintiff claimed 
no interest in the proceeds of sales, but de- 
fendant became bound to pay for vehicles 
when he sold them. Defendant agreed to 
carry at his expense insurance to the 
amount of $1400.00 for the benefit of plain- 
tiff, and plaintiff at once procured at its 
own expense a policy in the sum of 
$2500.00. Defendant’s field of operation 
was the City of St. Joseph. Plaintiff em- 
ployed a traveling salesman who assisted 
defendant in selling vehicles. This sales- 
man made trips to nearby towns, and sales 
made by him on such trips were for the 
account of plaintiff and the orders were 
filled from the factory, but in instances 
where the purchaser was in a hurry for the 
vehicle the order would be filled out of the 
stock in defendant’s custody and in such 
cases defendant received no commission, but 
was paid a transfer charge of 75 cents. 
Sales made by the salesman in St. Joseph 
were for the account of defendant.’’ 


The Court held that the elements of the 
contract which indelibly stamped the trans- 
actions with the characteristics of a bail- 
ment for sale, thus may be summarized : 


1. The reservation by plaintiff of the 
title to the property. 

2. The absence of any mutual intention 
that defendant should become the owner of 
the property at any time or in any event. 

3. The obligation of defendant not to 
pay for the goods as upon a purchase made 
by him, but only to pay for goods disposed 
of by him in the course of the relation, 
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4. The implied obligation of defendant 
to restore to plaintiff the goods remaining 
in his hands at the end of the relation. 


The Court held that the transactions in 
question were not conditional sales, but each 
was a bailment of the subject of the agree- 
ment. It stated that, 


‘“The conclusion is irresistible that plain- 
tiff by means of its factors had established 
and was conducting in St. Joseph a fixed 
and stable business for the sales of its wares 
and thereby had become a resident foreign 
corporation.”’ 


The effect of this was to hold that the 
plaintiff had been violating the law of the 
State of Missouri by transacting business 
therein without securing a license so to do. 


In this connection the Court in the last 
mentioned case, quoted from In Re Colum- 
bus Buggy Co., 148 Fed. 859, as follows: 


‘*A contract between a furnisher of goods 
and the receiver that the latter may sell 
them at such prices as he choose; that he 
will account and pay for the goods at 
agreed prices; that he will bear the ex- 
pense of insurance, freight, storage and 
handling; and that he will hold the unsold 
merchandise subject to the order of the 
furnisher, discloses a bailment for sale and 
does not evidence a conditional sale. The 
fact that such a contract provides that the 
difference between the agreed prices of the 
accounting and the selling prices is to rec- 
ompense him for the insurance, storage, 
commission and expenses does not consti- 
tute the contract an agreement for sale. 
It still lacks the obligation of the receiver 
to pay a purchase price for the goods and 
the obligation of the furnisher to transfer 
the title to him for that price.’’ 


(Part IT will follow in next issue.) 








“Now, boys,” said the schoolmaster, “suppose 
in a family there are five children, and the 
mother has only four potatoes to divide among 
them. She wants to give each child an equal 
share. What is she to do?” 


Silence reigned in the room. Everybody was 
calculating diligently. Finally one little boy 
put up his hand. 


“Well, Johnny, what would you do?” asked 
the teacher. : 


“Mash the potatoes, sir.”—The Youth’s Com- 
panion. 





NOTES OF IMPORTANT DECISIONS 


ASSUMPTION OF RISKS ARISING FROM 
EMPLOYER’S NEGLIGENCE UNDER FED- 
ERAL EMPLOYER’S LIABILITY ACT.—The 
case of Morey v. Maine Cent. R. Co., 133 Atl. 
92, decided by the Supreme Judicial Court of 
Maine, holds that under the federal Employers’ 
Liability Act (U. S. Comp. St. §§ 8657-8665), 
employee has right to assume that railroad will 
perform its duty, and employee’s contractual 
assumption of risk does not cover risks arising 
from employer’s negligence in failing to per- 
form its duty. 

In this respect the Court said: 

‘*A primary duty of a railroad company is 
to use due care in providing a reasonably safe 
place and reasonably safe appliances for the 
use of its employees. It does not undertake 
to provide a reasonably safe place and rea- 
sonably safe appliances, but it does undertake 
to use due care to do so, and that is the meas- 
ure of its duty. Sheaf v. Huff, 111 A. 755, 
119 Me. 469. The rule of the defendant, much 
relied upon by plaintiff, that ‘‘no car must go 
forward which exceeds the clearance dimen- 
sions or is loaded in a manner to make it un- 
safe,’’ does not enlarge the legal duty of de- 
fendant; it was an injunction to employees to 
observe the legal duty resting upon the defend- 
ant. An employee has a right to assume that 
the railroad company will perform its duty, and 
his contractual assumption of risk does not cover 
risks arising from his employer’s negligence 
in failing to perform its duty. P. & R. Ry. 
Co. v. Marland, 239 F. 1, 7, 152 ©. C. A. 51.’ 


IN RES IPSA LOQUITUR CASE COURT 
SHOULD NOT INSTRUCT THAT BURDEN 
IS ON PLAINTIFF TO SHOW NEGLIGENCE. 
—The Kansas City Court of Appeals (Mis- 
souri), in Carlson v. Kansas City, etc., Transit 
Co., 282 8S. W. 1037, holds that in a res ipsa 
loquitur case, the trial court should not in- 
struct the jury that the burden is on plaintiff 
to show negligence. In this regard the Court 
said: 

‘¢Plaintiff’s instruction No. 1 told the jury 
that, if it found that plaintiff purchased a 
ticket and became a passenger upon the auto 
bus, and that the same was operated by the 
defendant, then it was the duty of the 
defendant to use the highest degree of care to 
carry plaintiff safely, and the failure to use 
such care would constitute negligence, and it 
would be responsible for all injuries suffered 
by plaintiff by reason of such negligence, and, 
if they believed that the bus in which she was 
a passenger was allowed and permitted to be- 
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come wrecked or to violently leave the road- 
bed, and that she was thrown from the bus 
to the road, there was a presumption that the 
throwing ‘* * * was occasioned by some neg- 
ligence on the part of defendant and the bur- 
den of proof is cast upon the defendant to 
rebut this presumption of negligence and es- 
tablish the fact that there was no negligence 
on its part and that the injuries, if any, sus- 
tained by plaintiff were occasioned by inevitable 
accident or by some cause which such highest 
degree of care could not have avoided.’ 

‘*The Court refused to give defendant’s in- 
struction No. 6, which reads as follows: 

‘¢¢The Court instructs the jury that the plain- 
tiff must prove her case by a preponderance, 
that is, by the greater weight of all the credible 
evidence in the case, and, if she has not done 
so, your verdict must be for defendant.’ 

‘It is insisted that, in view of plaintiff’s 
instruction, the Court erred in refusing to give 
defendant’s instruction No. 6. It has been 
repeatedly held that in a res ipsa loquitur case 
such as is this one it is error for the Court to 

. instruct the jury that the burden is upon plain- 

tiff to show negligence on the part of the 
defendant. See Price v. Street Ry. Co., 220 
Mo. 435, 462, 119 S. W. 932, 132 Am. St. Rep. 
588; Olsen v. Citizens’ Ry. Co., 152 Mo. 426, 
54 S. W. 470; Porter v. St. Joseph Ry., Light, 
Heat & Power Co. (Mo. Sup.) 277 8. W. 913. 

‘*Defendant’s instruction is not worded ex- 
actly as the instructions in the cases cited, but 
it merely says that the burden was upon plain- 
tiff to prove by the preponderance of the evi- 
dence ‘her case.? However, it would appear 
that defendant’s instruction was wholly un- 
necessary and, in fact, a misleading one in this 
ease. This being a res ipsa loquifur case, the 
burden was upon plaintiff to show that she was 
@ passenger on defendant’s bus, and that, while 
she was riding therein, it skidded or left the 
road in an unusual manner, and that she was 
injured without negligence on her part. Trow- 
bridge v. Fleming (Mo. Sup.) 269 S. W. 610; 
Porter v. Light, Heat & Power Co., supra, loc. 
cit. 915; 10 C. J. 1025; Olsen v. Railway, supra; 
Lemon v. Chanslor, 68 Mo. 340, 356, 30 Am. 
Rep. 799. Every one of these facts were tes- 
tified to by defendant’s witnesses. It is true 
that they testified that the bus was being 
driven in careful manner, but this went to the 
defendant’s case; that is, it tended to show 
that defendant was not negligent. The facts 
necessary for plaintiff to make out a case being 
conceded, what necessity was there to give an 
instruction of the kind offered by the defendant? 
It would only tend to confuse and mislead the 
jury. The meaning of the words ‘her case’ as 








used in the instruction is a more or less tech- 
nica] phrase in a suit of this kind. The Court 
and counsel knew what constituted plaintiff’s 
case in a res ipsa loquitur case, but the jury 
did not. If the instruction had been given, 
the jury would have read it in connection with 
plaintiff’s instruction No. 1. Plaintiff’s in- 
struction does not distinguish, to the lay mind, 
between plaintiff’s case and defendant’s case, 
as it says nothing about either, and the jury 
might have been misled as to what was meant 
by the Court’s instructing them that they had 
to find that plaintiff had proved ‘her case’ by 
the greater weight of the credible evidence. If 
there had been any issue upon the subject, it 
would have been a simple matter for defendant 
to have worded the instruction so as to tell 
the jury of what plaintiff’s ‘case’ consisted.’’ 


STATUTE OF FRAUDS—AGREEMENT' TO 
GIVE MORTGAGE.—Holding that a contract 
to give a mortgage on real estate, or to cause 
another to give one, must be in writing under 
the Statute of Frauds, the Court, in S. W. 
Strauss & Co. v. Felson, 215 N. Y. Supp. 534, 
said: 

‘‘From the above allegations of the first 
cause of action it appears that the undertak- 
ing of the defendants was in effect to procure 
a corporation to give a mortgage to the plain- 
tiff to secure a loan to be made by the latter. 
It is well settled that a contract to give a 
mortgage is a contract for the sale of an in- 
terest in real property, within the meaning of 
section 259 of the Real Property Law, pro- 
viding that, in order to be valid, such a con- 
tract, or some note or memorandum thereof 
expressing the consideration, must be in writ- 
ing, subscribed by the grantor or lessor or 
his lawfully authorized agent. As was said 
by Cardozo, J., in Sleeth v. Sampson (237 
N. Y., 69, 72): 

‘**One who promises to make another the 
owner of a lien or charge upon land promises 
to make him the owner of an interest in land, 
and this is equivalent to a promise to sell him 
such an interest.’ 

‘*The fact that in the case at bar the promise 
was to cause another to convey such an inter- 
est, rather than to convey the same directly, is 
no reason why a different rule should be ap- 
plied, as in each case the ultimate thing to be 
done is the same, namely, to transfer an in- 
terest in land. The identical question here 
presented has been passed upon in a number 
of foreign jurisdictions, and it has consistently 
been held that such a contract was within the 
prohibition of the Statute of Frauds (Allen v. 
Richard, 83 Mo., 55, 59; Meyer v. E. G. Spink 
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Co., 124 N. E., 757, 127 N. E., 455, 76 Ind. 
App., 318). In Allen v. Richard (supra), it was 
said: 

‘¢¢T think it will be found pretty generally 
held by the courts that the undertaking of any- 
one to procure for another one an interest in or 
conveyance of a third person’s lands is within 
the Statute of Frauds, unless evidenced by a 
written memorandum (Mather v. Scoles, 35 Ind., 
2; Martin v. Wharton, 38 Ala., 637; Bryan 
v. Jamison, 7 Mo., 107; Campbell v. Taul, 3 
Yerg., Tenn., 548; Horsey v. Graham, L. R., 5 
C. P., 9). I do not perceive how this conclu- 
sion can be affected by the fact that one of the 
parties is agent of the other for hire. I take 
it that it would be against the spirit and policy 
of the statute to relieve a person from all oral 
obligations to convey or create an interest in 
his own lands, but hold them liable on similar 
undertakings to create an interest in another 
person’s lands.’ 

‘*While the New York statute differs some- 
what from the usual phraseology of the Statute 
of Frauds, in that it employs the words ‘lessor 
or grantor,’ instead of ‘party to be charged,’ 
when the purpose of the statute is considered, 
it would seem to be immaterial whether the 
promisor is himself to convey or whether he 
is to cause another so to do. The purpose of 
the act is to prevent litigation over oral agree- 
ments.in relation to real property. In McKin- 
ney’s Consolidated Laws of New York (book 49, 
p. 299), the purpose of the act is stated is 
follows: 

‘¢¢The purpose of the section was to pre- 
vent litigation over oral agreements, where the 
terms are always dependent upon the uncertain 
and varying memory of witnesses. This evil 
was to be remedied by the reduction of the 
terms of the contract to writing, so that the 
parties might not misunderstand the particulars 
of the contract which they were making; that 
no one might be induced to enter a court of 
justice to vex the peace of his opponent with- 
out clear and definite evidence of the terms of 
the contract which formed the ground of ac- 
tion, equally accessible to both parties and to 
the court, and that perjury might not be in- 
vited to sustain a claim which never had any 
real existence (Hagedorn v. Lang, 1898, 54 
N. Y. S., 602, 34 App. Div., 117; Loomis v. 
Loomis, 1871, 60 Barb., 22).’ 

‘‘The statute is to be liberally construed, 
having in mind the purpose which it was de- 
signed to accomplish. An indication of this is 
to be found in the language of Cardozo, J., in 
the case of Sleeth v. Sampson (supra), where, 
although the statute referred in terms to a con- 
tract to lease or sell, it was held to apply to 
a contract to give a mortgage.’’ 





NATURALIZATION 


Few lawyers know anything accurately 
about the naturalization laws of the United 
States; and their advice to clients is gen- 
erally very confusing and often misleading. 


No foreigner has an inherent right to be 
naturalized, or have the rights of citizen- 
ship conferred upon him, by a country 
wherein he resides. The conferring of 
citizenship is a pure gift from the Gov- 
ernment conferring it. No foreigner can 
demand it of right. Many foreigners in 
this country are under the impression that 
they have a natural right to demand natu- 
ralization from or citizenship in the United 
States Government. It is not so.* 


The Constitution of the United States pro- 
vides that ‘‘The Congress shall have power 
. to establish an uniform rule of natu- 
ralization,’’ and pursuant to the power thus 
conferred The Congress has enacted laws 
concerning naturalization. Congress has 
exclusive authority over the naturalization 
of foreigners; and States cannot enact laws 
upon that subject.” 


Congress has seen fit to extend the privi- 
lege of naturalization to ‘‘aliens being free 
white persons, and to aliens of African 
nativity and to persons of African de- 
scent,’’ and to no other races. No member 
of the Brown race nor the Yellow race can 
be naturalized. The right of naturalization 
of the African did not exist until after the 
enfranchisement of the Negro by the adop- 
tion of the Fifteenth Amendment, when 
Congress extended the right to him.® 


Any free white or African alien or of 
African descent, eighteen years old or over, 
male or female, may declare on oath before 
the clerk of any court authorized to natu- 
ralize aliens, or before his deputy, in the 
district in which he resides, ‘‘that it is his 
bona fide intention to become a citizen of 
the United States, and to renounce forever 


1) U. S. v. Wong Kim-Ark. 169 U. S. 649; 42 
L. Ed. 890; 18 Sup. Ct. 456. 

(2) Chirac v. Chirac, 2 Wheat 260. 

(3) In past times some of the state courts 
naturalized, or attempted to naturalize Chinese; 
but by acts of Congress in 1870 and 1875 they were 
ag to do so. 16 Stat. at L. 256, and 18 Stat. 
a ‘ 
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all allegiance and fidelity to any foreign 
prince, potentate, state or sovereignty, and 
particularly, by name, to the prince, poten- 
tate, state, or sovereignty of which’’ he 
‘“‘may be at the time a citizen or sub- 
ject.’’ 

In this declaration he sets forth his name, 
age, occupation, personal description, place 
of birth, last foreign residence and alle- 
giance, the date of arrival, the name of the 
vessel, if any, in which he came to the 
United States, and his ‘‘present place of 
residence in the United States.’’ 


He also must state that he is ‘‘not an 
anarchist,’’ nor ‘‘a polygamist,’’ nor ‘‘a 
believer in the practice of polygamy’’ and 
that it is his ‘‘intention in good faith to 
become a citizen of the United States of 
America and to permanently reside there- 
im.’ 

This declaration is usually called the 
‘*first paper.’’ The oath to it cannot be 
made before a Justice of the Peace, nor a 
Notary Public. It must be taken ‘‘ before 
the clerk of’’ some ‘‘court’’ authorized to 
naturalize aliens. There are courts that are 
not authorized to naturalize aliens, such as 
Criminal Courts, Probate Courts, and the 
like. A court without a clerk cannot natu- 
ralize aliens, so that the declaration cannot 
be made before it. 

The declaration need not be made in open 
court; but it must be made, at least in the 
elerk’s office or in the court‘ room. 

It must be made before a clerk of a court 
of the district wherein the declarant at the 
time resides. 

This declaration forms the basis on which 
an application for naturalization may be 
made im any proper court in the United 
States; and such application does not have 
to be made in the court of which such clerk 
was an officer. The declaration is given to 
the declarant. 

It is the fixed policy of the Government 
that an alien who has not a bona fide in- 
tention to become a citizen of the United 
States shall not be admitted to citizenship ; 
and no one is admitted who will not take 

(4) Barnes’ Federal Code, Sec. 3772. 





an oath that it,is his ‘‘intention to reside, 
permanently in the United States.’’ 

The United States District Courts in any 
State and in the Territories of Hawaii and 
Alaska, the Supreme Court of the District 
of Columbia, and all courts of record of 
any State having a seal, a clerk and juris- 
diction at law or equity, or law and equity, 
in which the amount in controversy is un- 
limited, may naturalize aliens.® 

An any time after two years (and not 
later than seven years, if the applicant has 
resided in this country five years at least), 
after having made his declaration, the 
declarant may apply for naturalization if 
he is 21 years old. This is his Applica- 
tion; and the paper issued on it is fre- 
quently called his ‘‘second papers.’’ 

If seven years have elapsed he must then 
make a new declaration, and wait two years 
more, before applying for naturalization. 
The declaration is barred by the seven 
years’ statute of limitations. 

The application must be filed in a proper 
court of the district wherein the applicant 
resides. He cannot apply im a district 
wherein he does not reside. It cannot be 
filed in the court where he makes his decla- 
ration, unless he, at the time, resides in the 
district of that court. The practice is to 
take his preliminary application. This is 
for the use of the naturalization officers 
and from this his formal application is 
made out. 

In this preliminary application he must 
state under oath his full and correct name, 
and any other name he may have used, 
and his name on the steampship ticket on 
which he came to this country; his present 
residence and post office address (even his 
street number, if he has one), his ocecupa- 
tion; when and where born, and in what 
city or town, and country; the place where 
he took the ship or train that lands him in 
this country ; where he landed and the day; 
the name of the ship (giving the steamship 
line), or railroad; whether he arrived as a 
passenger or a stowaway, a deserting sea- 
man, or otherwise; the names of the persons, 

(5) Barnes’ Federal Code, Sec. 3749. 
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if there were any, to whom he was coming 
in this country; and the place to which he 
was going; the names of some of the per- 
sons which whom he may have traveled; 
when he purchased his ticket, if he came 
through Canada or Mexico; the place in 
Canada where he landed; the place in that 
country or Mexico from which he entered 
the United States. 

If he came to the United States on a visit 
he must so state, and give facts concerning 
the visit. 

He must give the date of his declaration, 
in what court it was made, and where the 
court was located; if married, his wife’s 
name, where and when she was born, where 
she resides at the date of the application; 
when they were married; when she arrived 
in this country (if she be a foreigner) and 
her name on her steamship ticket. 

If he is not married, then he must so 
state, and whether he was ever divorced. 

He must give the name of the foreign 
ecuntry of which he is a subject or citizen; 
and state if he can speak English. He must 
state if such be the fact, that he has re- 
sided continuously in the United States, 
since a date named, and continuously in 
the State where he is residing from a date 
named. < 

If he had previously made a petition for 
naturalization, he must so state giving the 
date and the court and place; and why it 
was not granted. 

If he desires to change his name (which 
the statute permits), he must state the 
name he desires to assume. 

He must give the names, occupations and 
addresses of the two citizens he expects to 
use as witnesses at the hearing of his ap- 
plication. These witnesses must be citi- 
zens of the United States, either by natural- 
ization or by birth.® 

They must have personal knowledge of his 
residence in the United States for five years 
and in the State for one year, at least, and 
of his good character, immediately proceed- 
ing the application. 

(6) The naturalized witness must produce his 


er papers at the hearing of the applica- 
tion. 





The applicant must give the places in this 
country and dates where he first met each 
of his witnesses ; and how often he saw each 
of them during the past five years. 


If he has been absent from the United 
States, then he must state the month and 
year he left, and the month and year he 
returned, to what country he went and his 
reason for going. 

He must also state the places in this 
country where he has resided since his last 
arrival (if he came here more than once), 
showing the beginning and ending of each 
residence. 

He must also give the names and ad- 
dresses of his employers, if he had any, 
during the past five years. 

He must state whether he understands 
the principles of the Government of the 


] United States, and fully believes in our 


form of government. 


In his preliminary application is set out 
the oath, in part, of allegiance, and he must 
state whether he has read it, and whether 
he will be willing to take it when he is 
admitted to citizenship. 


He is asked if he is a believer in the 
practice of polygamy or in anarchy, 
whether he belongs to any organization 
which teaches or advocates anarchy or the 
overthrow of the existing civil government 
in this country (such beliefs or member- 
ship will deter him from naturalization). 


He must state if he is ‘‘willing to take 
up arms in defense of this country.’’ (If 
he is not, his application will be refused.) 


He is asked if he filed a questionnaire 
with a draft board during the war, and 
certain data is called for from him, par- 
ticularly if he claimed exemption because 
he was an alien. (If he did, the Govern- 
ment will not agree to his naturalization.) 
If he was ever arrested; if he has ever been 
charged with a violation of the prohibition 
law, or any other law of the United States, 
or State, or of any city ordinance, giving 
the particulars. If he has ever been an 
inmate of an asylum, or dependent on pub- 
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lie charity ; if he filled out his preliminary 
application, and if not, who did. 

He must state that he can speak the 
English language. 

If he is married and has children, then 
he must give the names, place of residence, 
where and when born, of each child; and 
the same is true if he be not married and 
has minor children. 

With this data before him the clerk fills 
out the formal petition for naturalization, 
not, however, using all of it. 

This formal petition is made in duplicate, 
‘*signed by the applicant in his own hand- 
writing.’’ 

If he is unable to speak the English 
language or unable to write his name (un- 
less for physical defects) he cannot be 
naturalized. And if he signs his petition 
at the place for his signature, and his name 
is unintelligible, his petition will be refused. 

At the time of making out his formal 
petition he must produce his two witnesses, 
who must make an affidavit wherein they 
give their occupations, place of residence, 
and state that they personally know that 
the applicant has been ‘‘a resident of the 
United States, for a period of at least five 
years continuously, immediately preceding 
the date of filing his petition,’’ and of the 
State a designated number of years; and 
that they ‘‘have personal knowledge that 
the said petitioner is a person of good moral 
character, attached to the principles of the 
Constitution of the United States, and that 
he is in every way qualified im his opinion 
to be admitted as a citizen of the United 
States.’’? « 

It frequently happens that an applicant 
has moved from one State to another, and 
then two witnesses usually must be used 
for one State and two for the other. In 
this event changes must be made to fit the 
situation. In such an event depositions of 
the absent witnesses are used. 

The selection of witnesses is a very im- 
portant factor. For if, at the hearing of 
the application, they are not able to testify 

(7) Barnes’ Federal Code, Sec. 3772. 





certainly to the five years (or other years 
for which they are selected) residence, the 
petition for naturalization will be dis- 
missed. There can be no subsitution for an 
ineapable witness. The selection of a wit- 
ness not a citizen of the United States is 
fatal. And the same is true if the witness 
selected is not able to testify to the appli- 
eant’s character. There can be no substi- 
tution. 

If the petitioner arrived in the United 
States after the 28th day of June, 1906, he 
must file with his petition a certificate from 
the Department of Labor, stating the date, 
place, and manner of his arrival in this 
country. 

A widow, 21 years of age or over, with 
minor children, whose husband has made a 
declaration of his intention to become a 


citizen of the country, may file her petition, 


not less than two nor more than seven 
years after the date of his declaration, and 
request a naturalization, based on his decla- 
ration. She must file a certificate of his 
arrival in this country, and make the same 
proof, by the like witnesses he would have 
to make if he were applying. In addition 
to that she must prove by two similar wit- 
nesses the facts as to her, residence, moral 
character, and attachment to the principles 
of the Constitution. Proof as to his char- 
acter and the like is also necessary. 


If the husband after his declaration went 
insane, then his wife with minor children, 
may be naturalized through the same 
process a widow with children may be; but 
only she must have a homestead entry un- 
der the laws of the United States, and that 
fact must be proven. 


The court by a general order, fixes the 
day for naturalization. Ninety days’ notice 
of the date of hearing must be posted by 
the clerk in his office; and notice sent to 
the applicant or petitioner.® 

It is the practice of the Naturalization 
Bureau to send examiners into the thickly 
populated centers to examine into the fit- 
ness of applicants for naturalization. 

(8) Barnes’ Federal Code, Sections 3753, 3754. 
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Notice is sent to the applicant and his 
witnesses by the examiner, notifying them 
of the time and place where they are to 
appear for their preliminary examinations; 
and the data thus gained are used in the 
court where the hearing comes on, so that 
the examiner present (whether he or 
another made the private examination) 
may have suggestions for the examination 
openly in court of the applicant and his 
witnesses. 

It sometimes happens that a witness has 
died, has left the State, or is so sick that 
he cannot appear in court. In either of 
these events there may be a substitution 
of witnesses. 

In remote places where only one or two 
petitions are pending the naturalization 
bureau usually gains its information by 
correspondence and trusts to the judge of 
the court to see that proper proof is made. 

The applicant very seldom calls witnesses 
in his own behalf; nor does he appear by 
counsel. 


The applicant is usually examined on 
some of the leading features of the Federal 
Government of his State, his country, his 
city. 

Gross ignorance is often shown in these 
respects; in which event the applicant is 
sent back for study until the next or second 
naturalization day. Failure to study and 
gain some knowledge on these subjects will 
usually result in a dismissal of the appli- 
cant’s petition; for it shows such indif- 
ference concerning our governmental 
affairs, that it is plain he is not a desirable 
person for citizenship. 

The theory is that, although we cannot 
deprive native born citizens of their citizen- 
ship because of their immorality, their dis- 
loyalty to the government, or ignorance, yet 
we can, in the case of foreigners, prevent 
their becoming citizens, if they be immoral, 
disloyal or so ignorant as to be undesir- 


able. 


Upon being admitted the petitioner signs 
and takes the oath of allegiance, in open 
court. It cannot be taken elsewhere. This 





oath should be administered by the clerk 
solemnly and impressively so as to bear 
down on the petitioner its solemnity, and 
inspire him with a duty to obey it. 
Uusually, however, if there be many to be 
heard for the day, or even when there 
are not many, or only one, the clerk ad- 
ministers the oath in a very perfunctory 
manner. This should not be. 


The Government now furnishes a large 
volume containing petitions, witnesses’ 
affidavits, the oaths, and the courts’ entries 
and judgments. The judge signs each judg- 
ment. The volume contains as to each ap- 
plicant a complete record of the proceed- 
ings. 

If the petition be denied because of a 
technical defect, or failure of the com- 
petency of one of the petitioner’s witnesses, 
or his inability to give the requisite in- 
formation, or the like, then he may at once 
file a new petition, and usually his petition 
ean be heard at the next day for hearing 
petitions if 90 days have intervened for 
notice, unless the seven-year period has 
expired. 

But if the petition be denied because of 
a lack of moral character or he had within 
the past five years committed or been con- 
victed of a serious offense involving moral 
delinquencies; or within that period his 
wife had secured a divorce from him, be- 
cause of serious cruel treatment or he had 
deserted her without cause, or adultery, 
then he must make a new declaration (first 
paper) and wait five years before filing a 
new petition for naturalization. 


The question of the applicant’s character 
always comes into the foreground. His wit- 
nesses are required to testify if he is of 
good moral character before he can be ad- 
mitted to citizenship. Usually the appli- 
eant will admit specific commission of 
crimes, if he has been guilty of them. But 
the Government has the right to call to the 
witness stand persons who know to show 
his commission of crime; and he should be 
given the right to call witnesses on that 
point in his own behalf. 
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The commission of any crime within five 
years before filing his petition, especially 
if followed by conviction in a court of jus- 
tice, which involved his moral character 
will be a bar to his admission to citizenship. 
He must come into court ‘with clean 
hands’’ in that respect, just as he must 
come into court where he asks a divorce. 

If the petitioner has instituted proceed- 
ings for naturalization by filing his appli- 
eation within the seven-year period and 
that. period had elapsed before the hearing 
of his petition, yet, nevertheless he will be 
entitled to proceed to a hearing and may 
be granted citizenship on his petition. If 
the seven-year period has not run out, the 
second application may be heard on the old 
declaration ; if it has run, then a new decla- 
ration must be made, and in two years a 
second application may be made, based on 
the new declaration. 

A eitizen of a country with which the 
United States is at war with cannot be 
naturalized.® 

It not infrequently happens that a decla- 
rant has returned on a visit to his own 
country, been seized by governmental 
officials, and foreed into the army, taking 
an oath of allegiance. This nullifies his 
declaration; and on return he has to begin 
over again. Any oath of allegiance to a 
foreign government taken after a declara- 
tion has been made in this country nullifies 
the declaration. 

The naturalization of a father naturalizes 
all his minor children, even an adopted 
child, or stepson, if dwelling in the United 
States, or who, though dwelling in their 
native country, arrive in this country be- 
fore the expiration of their minority. 

Formerly the naturalization of the hus- 
band naturalized his wife if she were living 
in this country. If she were residing 
abroad, then he eould not be naturalized 
until she came to this country. A married 
woman could not be naturalized except 
through her husband. 

But now, under a, recent statute, her 
Barnes’ . Federal 


(9) There are a few exceptions. 
Code, Sec. 3750. a 


Sub. Div. 11 





husband’s naturalization does not natural- 
ize her; and she may apply for her own 
naturalization. Her naturalization, how- 
ever, will not naturalize her minor children, 
even though they be residing im this 
country. But the naturalization of a widow 
mother naturalizes her minor children. 


An alien married woman may be natural- 
ized if her husband is eligible to citizenship, 
that is, has the qualifications requisite to 
admit him to citizenship. In that event she 
follows the same process that he would have 
to follow to gain admission; but she would 
have to prove not only her own but his 
eligibility. She need not prove his educa- 
tional qualifications, but should, probably, 
his attachment to the principles of our Gov- 
ernment. If he be ineligible to citizenship, 
then she cannot be naturalized during the 
continuance of the marital status. 


A alien woman married to a citizen of 
the United States, or whose husband has 
been naturalized since September 2, 1922, 
may be admitted to citizenship, if she be 
21 years of age or over, and if he has re- 
sided in this country, Hawaii, Alaska, or 
Porto Rico, at least during one year’s con- 
tinuance of residence, immediately proceed- 
ing the filing of her petition. She need not 
have made a declaration of intention. She 
in addition to her petition must file a cer- 
tifieate of her arrival in this country, if that 
event took place since June 29, 1906. In 
addition to proving her husband is a citi- 
zen of the United States she must prove by 
two witnesses, citizens of the United States, 
her residence, good moral character, and 
attachment to the principles of our Consti- 
tution. 

If a native woman, prior to September 
22, 1922, married an alien, she lost her 
citizenship. But if her husband be eligible 
to naturalization, then she may be natural- 
ized the same as if she were an alien woman 
and had married a citizen of this country. 

A person that has been naturalized has 
the same legal status and political rights 
asa citizen born in the United States. 
There is one exception however: he cannot 
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become President of the United States. He 
may be elected to the office of Vice-Presi- 
dent, but if the President should die or 
resign, he could not become President. An 
unsolved problem is here presented con- 
cerning who would exercise the Presiden- 
tial powers. 


An applicant who is admitted to citizen- 
ship must renounce any hereditary title he 
may hold. If he ‘‘has been of any of the 
orders of nobility in the kingdom from 
which he comes,’’ he must also make an 
express renunciation of his title or order 
of nobility in open court; and that renun- 
ciation is recorded.1° 


An alien on making his deelaration must 
pay the clerk of the court one dollar; and 
on making his application for naturaliza- 
tion four dollars. These fees are not re- 
turned if his application should be denied. 
Where witnesses are to be called the appli- 
cant must deposit ‘‘with amd pay to the 
clerk of the court a sum of money sufficient 
to cover the expenses of subpoenas and pay- 
ing the legal fees of any witnesses for whom 
he may request a subpoena.’’ Such a wit- 
ness is entitled to demand the usual witness 
fee. If any part of this deposit be not used, 
it is returned to the applicant.14 


His own two formal witnesses are seldom, 
in fact never, paid. They are voluntary 
witnesses. 

If a naturalization has been fraudulently 
or unlawfully obtained, it may be canceled 
by a proceeding begun in the United States 
District Court. But the naturalization 
must have taken place in the district where 
the action for cancellation was begun. It 
is made the duty of the United States Dis- 
trict Attorney for that district to bring this 
action. 


If any naturalized citizen within five 
years after the issuance of his certificate 
‘*returns to the country of his nativity, or 
goes to any other foreign country, and takes 
permanent residence therein,’’ his act is 
‘*eonsidered prima facie evidence of a lack 


(10). Barnes’ Federal Code, Sec. 3750. Sub. Div. 5. 
(11) Barnes’ Federal Code, Sec. 3761. 





of intention’’ on his part ‘‘to become a per- 
manent citizen of the United States at the 
time of filing his application for citizen- 
ship.’’ That fact is sufficient evidence upon 
which the court may cancel his certificate 
on the ground of false and fraudulent 
representation of an intention to become a 
permanent citizen of the United States.” 


Any person intentionally procuring natu- 
ralization in violation of the naturalization 
laws may be fined not more than five thou- 
sand dollars, or be imprisoned not more 
than five years, or both, and his naturaliza- 
tion canceled; and any clerk of the court, 
without an order of the court, who issues a 
certificate of naturalization contrary to this 
statute can be imprisoned for not over five 
years and fined not more than five thousand 
dollars ‘‘in the discretion of the court.’’!* 


The Fourteenth Amendment to the Con- 
stitution expressly declares that ‘‘all per- 
sons born’’ ‘‘in the United States, and sub- 
ject to the jurisdiction thereof, are citizens 
of the United States and of the State 
wherein they reside.’’ Such persons need 
not be naturalized, they are citizens without 
naturalization; as much so as if born in 
this country of native-born parents. Thus 
where Chinese parents, having their per- 
manent domicile and residence in San 
Francisco, were subjects of the Emperor 
of Chima, were carrying on business in that 
city, but were not employed in any diplo- 
matic or official capacity under such Em- 
peror or the Chinese Government, had born 
to them in San Francisco a son, it was held 
that the son became at his birth a citizen 

(12) Barnes’ Federal Code, Sec. 3764. 


(13) Barnes’ Federal Code. Secs. 3765-3769. 


There is a heavy penalty for the clerk if he 
falsely certifies that an applicant or an nt 
appeared before him and took an oath in _ the 
proceedings. Barnes’ Federal Code, Sec. 3768. 


This article covers only the usual application for 
naturalization. It hag no reference to aliens who 
are serving in the United States Army or Navy; 
nor to persons who have served three years upon 
a merchant or fishing vessel of the United States; 
nor to a native born Filipino. See Barnes’ Federal 
Code, Sec. 3750. Sub. Divs. 7 and 8. 


On taking the oath of allegiance the clerk of the 
court issues to the petitioner admitted to cit'zen- 
ship a certificate under the seal of the court of his 
citizenship, which he takes with him. Barnes’ 
Federal Code, Sec. 3772. 
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of the United States under the Fourteenth 
Amendment.!* 


But children born in the United States 
of foreign parents residing in this country 
and representing their native government 
in an official capacity do not, by reason of 
their birth here, become citizens of the 
United States. 

Children of native or naturalized parents 
born in a foreign country are citizens of 
the United States, and do not have to be 
naturalized. 

W. W. THORNTON. 

Indianpolis, Ind. 


(14) U. S. v. Wong Kim, Ark. Supra. 


The same rule was followed before the adoption 
of the Fourteenth Amendment. Lynch v. Clarke, 
1 Sandf. Ch. 583. Opinion of U. S. Attorney Gen- 
eral Black, 9 Ops. Atty. Gen. 373, and of U. S. 
Attorney General Bates, 10 Ops. Atty. Gen. 328, 
382, 394, 396; 2 Kent’s Com. (6th Ed.), 39, 42, 258, 
note 2 Amer. Law Reg. (1854) p. 193. 








INSURANCE—AUTOMOBILE 


UNION INDEMNITY CO. v. HOSSLEY 
107 So. 548 


(Supreme Court of Mississippi, Feb. 22, 1926. 
Suggestion of Error Overruled April 5, 1926.) 


Where policy of indemnity insurance did not 
cover automobile driven by any person under 
16 years of age, indemnity company was not li- 
able for damages resulting from collision, 
cause by the mismanagement and negligence of 
driver under 16. 


Brunini & Hirsch, of Vicksburg, for appel- 
lant. 

Henry, Canizaro & Henry, of Vicksburg, for 
appellee. 

ANDERSON, J. The appellee, Harry H. 
Hossley, Sr., brought this action against appel- 
lant, Union Indemnity Company, in the circuit 
court of Warren county, for damages under the 
provisions of an indemnity policy issued by the 
latter to the former, for an injury to appellee’s 
automobile, alleged to have been caused by an 
accidental collision with another automobile. 
There was a judgment for appellee, from which 
appellant prosecutes this appeal, and appellee 
prosecutes a cross-appeal; the cross-appeal being 
based on an alleged error of the court in exelud- 
ing evidence offered by the appellee as to other 
damages to his ear than those for which recovery 
was had. 





This is the second appearance of the case in 
this court. Hossley v. Union Indemnity Co., 102 
So. 561, 137 Miss. 537. The case was here on 
the former appeal on the pleadings, and was 
reversed and remanded, and went back and was 
tried again on the pleadings, evidence, and in- 
struction of the trial court. At the conclusion 
of the evidence, each party requested a directed 
verdict. The request of appellee was granted, 
and a verdict accordingly directed in his favor. 


The indemnity policy involved contained the 
provision that there should be no liability on 
the part of appellant for damage to appellee’s 
ear while being driven by any person under the 
age of 16 years. On the former appeal it was 
held that, in order to exempt appellant from 
liability under this provision of the policy, there 
must have been some causal connection between 
the driving of the car by the person under 16 
years of age and the injury. As we view the 
evidence, it shows, without conflict, that there 
was a causal connection between the collision 
causing the damage to appellee’s car and the 
fact that the driver of the car was under 16 
years of age. ‘The evidence shows that the 
driver of appellee’s car took the wrong road, 
and attempted to back the car therefrom into 
the main highway, and in doing so backed it 
across the main highway onto the driver’s left- 
hand side, and therefore the wrong side of the 
road; that as a result thereof there was a col- 
lision between that and another car going in 
the opposite direction, and therefore entitled to 
the same side of the road as that occupied by 
appellee’s car. In other words, the evidence 
shows, without conflict, that the damage to ap- 
pellee’s car was caused by the mismanagement 
and negligence of the driver of his car. We 
are of the opinion that, under the provision in 
the policy in question, that fact, in connection 
with the fact that the driver of appellee’s car 
was under the age of 16 years, exempted appel- 
lant from liability. It follows from these views 
that appellant’s request for a directed verdict 
should have been given, instead of that of ap- 
pellee. 


Reversed, and judgment here for appellant. 


NOTE.—Liability of Automobile Insurer 
When Car is Driven in Violation of Law as 
to Age of Driver.—Policies of automobile insur- 
ance frequently provide that the Company shall 
not be liable for accidents if the automobile 
at the time of the accident was driven by a 
person in violation of law as to age. Under 
such a policy it was held that the Company was 
not liable where the automobile was operated 
by the insured’s 16-year-old son at the time it 
ran over and killed a child, there being an or- 
dinance making it unlawful for one under the 
age of 18 years to operate an automobile within 
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the City where the accident occurred. Royal 
Indemnity Company v. Schwartz, Tex. Civ. App., 
172 8. W. 581. A similar holding is found in 
Morrison v. Royalty Indemnity Company, 180 
App. Div. 709, 167 N. Y. Supp. 732. 


Such a provision has been held to be valid, 
and violation thereof voids the policy. The 
burden of establishing such defense, however, 
is on the insurer. Mannheimer Bros. v. Kansas 
Casualty & Surety Company, 147 Minn. 350, 180 
N. W. 229; O’Connell v. New Jersey F. & P. G. 
Insurance Company, 201 App. Div. 117, 193 
N. Y. Supp. 911. 


A policy in which the insurer agreed ‘‘to in- 
demnify the insured against loss by reason of 
the use of the automobile, was held to cover 
loss incurred while violating a law of the State, 
the insurer permitting the car to be operated 
with his knowledge and consent by a minor 
under 18 years of age in violation of law. 
Messrsmith v. American Fidelity Company, 232 
N. Y. 141, 133 N. E. 432. 








ITEM OF PROFESSIONAL INTEREST 
AMERICAN BAR ASSOCIATION MEETING 


The American Bar Association held its forty- 
ninth annual meeting in Denver, July 14th to 
16th; this year also being the fiftieth anniver- 
sary of the admission of Colorado into the 
Union. As the twenty-fourth annual meeting 
of the Association was held in Denver in 1901, 
they claim it is committed by precedent to meet 
there at least once every quarter century. 


Former Governor Charles 8S. Whitman of New 
York was elected as President. Frederick E. 
Wadhams, who has been Treasurer many years, 
was re-elected; and William P. MacCracken, 
Jr., of Chicago, was also re-elected as Secretary. 


The July number of The Jealous Mistress, the 
voice of the Colorado Bar Association, is a 
handsome memento of the occasion. It con- 
tains historical sketches of the State of Colorado, 
numerous beautiful views, tales of the early 
days, and entertaining stories of members of 
the bar, all contributed by various gifted. wield- 
ers of the pen. 


‘The Colorado lawyers appeal to their brethren 
for aid in tracing the lineage of their ‘‘chat- 
tering, light-minded, green-eyed mistress,’’ half 
fearing her an upstart. Certainly she is of 
ancient lineage. Did not the great Hammurabi 
evidence his fealty to this same exacting lady? 
Through what dim mists of antiquity has she 
come? Any further enlightenment may be sent 
to Chairman of the Board of Editors of this 
interesting magazine, Mr. Oliver W. Toll, Symes 
Bldg., Denver. 





BOOK REVIEW 


LEWIS ON PREPARATION AND CONSTRUC- 
TION OF WILLS 





Mr. Clarence M. Lewis of the New York 
Bar, author of Law of Leases, etc., is the 
author of a new work entitled as above. It 
is said that this is an entirely new treatment 
of the subject and is novel and unique. The 
author is a prominent member of the New 
York Bar and is counsel to the Public Service 
Commission of New York. 

The book comprises more than 1000 pages 
and contains forms and clauses’ exhaustively 
annotated. ‘Those preparing wills will find sug- 
gestive forms for many clauses, annotated by 
cases construing them, so that a definite idea 
may be obtained of the meaning and effect 
given them by the court. It also contains a 
schedule of information to be obtained for use 
in the preparation of a will; record and check 
sheet for use in following the administration 
of an estate; a bibliography of the law of 
wills; table of cases cited, and a collection of 
famous wills. It is a very practical work and 
comes highly recommended. 

The publishers are Matthew Bender and 
Company, Albany, New York. 








An old Seotch lady on her death bed was dis- 
cussing the funeral arrangements with her hus- 
band. 

‘*Ye ken Jock,’’ she said, ‘‘ ye haven’t spoken 
to my sister Annie for twenty years and my 
dying wish is that ye drive to my funeral in 
the same carriege with Annie.’’ 

‘*T’ll do it,’’ replied Jock sadly, ‘‘but I’m 
telling ye it will entirely spoil the day for me!’’ 


Lesson in geography: teacher asks son of a 
railroad man. 

‘*What is a mountain pass?’’ 

‘¢A mountain pass,’’ said the pupil, ‘‘is a pass 
given by a railroad to its employes so that they 
can spend their vacations in the mountains.’’ 


A constable was walking down a certain street 
with a batch of summonses for non-payment of 
rent. 

One ‘‘victim’’ saw him coming, locked him- 
self in the house and snatched up a pair of 
bellows. 

The officer knocked several times without re- 
sponse, and then proceeded to put the summons 
under the door, but it promptly blew out again. 

This was repeated many times and finally the 
officer getting tired, picked up the summons with 
the remark: 

‘* Well, I don’t blame him for not payi 
for a draughty hole like that!’’—Chicago 


rent 
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Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 
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1. Assignments—Order to Debtor to Pay Entire 
Claim.—Order by creditor, directing debtor to pay 
entire claim to plaintiff, if effected, is an equitable 
assignment, as distinguished from order to pay 
part of debt which may be withdrawn at any time 
before acceptance.—Wallins Creek Collieries Co. v. 
Saylor, Ky., 282 S. W. 1095.. 


2. Attorney and Client—Attorney Employing 
Another.—Attorney without authority from trus- 
tees, under proposed trust deed, to employ anoth- 
er attorney to represent them in mortgagor’s suit 
for specific performance of contract to convey 
property covered by deed, could not bind them by 
any representation to latter attorney, in absence 
of showing that he wes held out by trustees as 
their representative.—Drury v. Brightwood Sani- 
tarium Co., Md., 133 Atl. 314. 


3. Automobiles—Driver's Negligence.—In action 
for injuries to plaintiff, who with seat of truck 
on which he was sitting was thrown 12 feet to 
one side when truck rounded curve, without slow- 
ing, after being driven down hill at considerable 
speed, negligence of driver held question for jury. 
—Stark v. Gripp, Md., 133 Atl. 338. 


4.——Liability of Manufacturer.—A manufactur- 
er of augomobiles, who does not make wheels for 
them, but buys wheels of approved pattern and 
standard quality from a reputable and experienced 
manufacturer, is not an insurer to users of the 
automobiles that the wheels are free of defects, 
but is only under a duty of reasonable care to 
ascertain by proper and reasonable tests whether 
the wheels are apparently adequate for the pur- 
poses for which they were made.—Martin v. 
Studebaker Corporation, N. J., 133 Atl. 384. 


5.—Railroad Crossing.—Verdict of jury that 
truck driver, approaching familiar railroad cross- 
ing without observing approach of rapidly mov- 
ing passenger train with bell ringing was guilty 
of no more than slight want of ordinary care 
held wrong as matter of law, where he could 
have seen train in time to stop, notwithstanding St. 
1925, § 192.27, subd. 6, as to railroad crossing acci- 
dents, requiring jury to determine whether neg- 
ligence of traveler on highway was less or more 
than slight want of ordinary care.—New Amster- 
dam Casualty Co. v. Chicago & N. W. Ry. Co., 
Wis., 208 N. W. 932. , 


6.——Scope of Employment.—Proof that owner’s 
automobile was driven by her chauffeur raises 
rebuttable presumption that chauffeur was en- 
Ris in performance of duty within scope of 
an gpapleyment. —Nattans vy. Cotton, Md., 133 








7. Bankruptcy—Collusion.—That bankrupt com- 
pany put itself almost entirely in hands of com- 
mittee of principal creditors held not to show 
collusion, defeating creditors’ rights to vote for 
trustee.—In re Cass & Daley Shoe Co., U. S&S. 
D. C., 11 F. (2d) 872. 


8.—Preference.—A contract made by bank- 
rupt more than four months prior to bankruptcy, 
by which another agreed to build houses on bank- 
rupt’s land, and bankrupt agreed that, when com- 
pleted, he would pay for the same or convey the 
property to the second party, did not give the 
latter any present equitable interest in the prop- 
erty, and a conveyance to him pursuant to the 
contract, within the four-month period and when 
bankrupt was insolvent, was preferential, and an 
act of bankruptcy.—In re Theodoropoulos, U. S. 
D. C., 13 F. (3d) 3 


9. Renewal Notes as ‘‘Money.’’—One who, by 
making false financial statement, induces creditor 
to return notes then due and to accept renewal 
notes, receives ‘‘money or property,’’ within Bank- 
ruptcy Act, § 14b, (3), being Comp. St. § 9598, 
as affects his right to discharge.—In re Weitz- 
man, U. S. D. Co., 11 F. (2d) 897. 


10. Banks and Banking—Advice of Cashier.— 
That proceeds of sale of stock, which bank cash- 
ier advised plaintiff to purchase, were applied on 
obligation which company owed bank, did not 
render bank liable for statements of cashier, hav- 
ing no express or implied authority to give advice 
on value of securities.—Lemke v. First Nat. Bank, 
Wis., 208 N. W. 946 


11.—Application of Deposit.—Where a_ bank 
holds for collection notes given by a third party 
to one of its customers, it is without authority 
to apply to their payment funds deposited with 
it by a fourth party for other specific purposes, 
or to apply such funds in any way contrary to 
the instructions given at the time they were de- 
posited._-Nohrnberg v. Boley, Idaho, 246 Pac. 12. 





12.——Certificates to Depositors on Failure of 
Bank.—When a member bank under Bank Guar- 
anty Law fails and is taken charge of by bank 
commissioner, Rev. St. 9—204, as amended by 
Laws 1925, c. 88, contemplates that certificates 
to depositors shall be issued ‘“‘at earliest moment” 
for amount of their respective deposits, and that 
they shall be issued as of date of bank’s failure. 
—State v. Bone, Kan., 246 Pac. 180. 


13.——Double Liability of Stockholders.—A bank 
stockholder’s double liability by Rev. Codes 1921, 
§ 6036, as amended by Laws 1923, c. 9, is in nature 
of guaranty as defined by section 8171, but is 
not required to be in writing under section 8174. 
—Muri v. Young, Mont., 245 Pac. 956 


14.—Merger.—Where capital stock of two 
merging banks was converted into stock of con- 
solidated bank, 40 per cent unpaid stock of one 
original bank, which did not enter into appraise- 
ment of its assets on consolidation, cannot be col- 
lected for benefit of creditors .of consolidated bank 
in absence of fraud, in view of Code 1923, §§ 7038, 
7040-7042, though it could be collected for cred- 
itors of original bank.—Jackson v. Ariton Bank- 
ing Co., Ala., 108 So. 359. 


15.—Unauthorized Indorsements.—Banker, mis- 
led by appearance of authority, not known and 
acquiesced in by principal, to accept agent’s un- 
authorized indorsements, is answerable for loss. 
—Atlantic Trust Co. v. Subscribers to Automobile 
Ins. Exchange, Md., 133 Atl. 9. 


16. When Stockholder.—Any person holding 
himself out as owner of shares by allowing him- 
self to appear as registered owner on books of 
bank may be treated as stockholder.—Heldenfels 
v. Chapman, Tex., Ss. W. 179. 


17. Bills and Notes—Corporate Funds.—Person 
accepting corporation’s check for individual debt 
of president of corporation without inquiry is en- 
titled to rights of bona fide purchaser, if rea- 
sonable inquiry would have dispelled presumption 
of illegal use of corporate funds.—B. Bressman, 
Inc., v. Mosson, N. Y., 215 N. Y. S. 765. 





18.—Defect.—In action by assignee of note 
given by buyer of tractor, against maker, admis- 
sion of copy of mortgage on such tractor in favor 
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of plaintiff as tending to show notice to plaintiff 
of defect in note held prejudicial error.—Ashville 
Sav. Bank v. Lee, Ala., 108 So. 335. 


19.——-Instruction to Jury.—In action on note, 
refusal of requested instruction that revenue stamp 
was not required on note as far as action was 
concerned held improper, Revenue Act Oct. 22, 
1914, imposing tax not providing that failure to 
observe statute would invalidate instrument. — 
Hancock v. Snider, W. Va.,-133 S. E. 131. 


20. Negotiability.—Note, on face of which and 
across margin maker had written, at time of 
execution, “subject to terms of contract,” is not 
negotiable.—Verner v. White, Ala., 108 So. 369. 





21.——Notice of Pledge.—Negotiable notes are 
pledged by the payee prior to maturity to a 
bank. as collateral security for a loan. Upon ma- 
turity of the notes the maker, who has no notice 
of the pledge, pays the payee. Such payment is 
no defense by the maker to a suit on the notes 
by the bank.—Wyoming County Bank v. Nichols, 
W. Va., 133 S. E. 129. 


22. Bridges—Due Caution.—In action for dam- 
ages against county for injuries sustained by 
plaintiff when bridge collapsed under weight of 
threshing outfit, whether plaintiff was so negligent 
in attempting to cross bridge with outfit as to 
bar a recovery, in view of warning given by wit- 
ness, not shown to have had any intimate knowl- 
edge of condition of bridge held for jury.—County 
Com'’rs v. Timmons, Md,, 133 Atl. 322. 


23. Brokers—Commission.—Broker, who had no 
exclusive agency to sell owner’s property, and did 
nothing towards bringing about its sale, beyond 


' advertising it and taking ultimate purchasers to 


see it held not entitled to commissions, where 
procuring and efficient cause of sale was efforts 
of other brokers who brought about consumma- 
tion of transaction.—Al Koch Real Estate Co. 
v. Durrett, Ky., 282 S. W. 1079. 


24.——Commiission.—Intending purchaser’s  in- 
struction to broker to buy property for him, pro- 
viding broker considered it good buy, and brok- 
er’s intention to close deal and pay deposit, is 
not sufficient production of purchaser, who has 
verbally accepted seller’s terms, and offered to 
enter binding contract, entitling broker to com- 
mission, offer being made merely to broker, and 
not to vendor.—-Frank Meline Co. v. Kleinberger, 
Cal., 246 Pac. 136. 


25. Charities—Sales of Property.—Deed, creat- 
ing charitable trust in realty giving trustees ‘‘en- 
tire control, disposal, and management,” held 
not to give trustees power to mortgage the trust 
Ear v. Wolfe, N. C., 133 S. E. 
93. 


26. Conspiracy—Advice of Bank Officials. — 
Large loss sustained by bank through failure of 
company, whose stock cashier advised plaintiff 
to purchase, is evidence that bank believed and 
acted on its statements to others regardng stock, 
rebutting alleged conspiracy to induce others to 
purchase stock.—Lemke v. First Nat. Bank, Wis., 
208 N. W. 946 


27. Constitutional Law —Improper Argument 
Before Jury.—Failure to exclude solicitor’s re- 
mark in argument to jury that defendant did not 
put friends on witness stand held reversible error, 
since it was breach of defendant’s right to “due 
process of law,’ which is right to be tried ac- 
cording to law and evidence in case.—Lowery v. 
State, Ala., 108 So. 3651. 


28. Contracts—‘‘Bonus”’.—Where builder agreed 
to pay plastering contractor a bonus on certain 
conditions for co-operating with builder to hasten 
completion of building held that “bonus’’ was not 
a mere gratuity but a promise to pay for services 
in addition to mere work of plastering, and was 


supported by consideration.—Duffy Bros. v. Bing | 


& Bing, N. Y., 215 N. Y. S. 755. 


29.——Rescission.—Where a party attempts to 
rescind a contract for the purchase of certain 
shares of a corporation, and sues to recover back 
what he paid upon it, alleging that he was in- 
duced to enter into the contract through a fraud- 
ulent misrepresentation as to the amount and 


value of the assets of the corporation, then, in | 








~ 


order to recover, he must produce evidence tend- 
ing to show the falsity of such representation, 
and in the absence of such evidence he will be 
maa sata v. Schmeidler, N. J., 133 Atl. 


30.—Single Contract.—Sale of pump and en- 
gine held a single contract, though evidenced by 
separate written agreements, as affecting buyer's 
right to rescind for want of proper installation. 
mo eee v. Ulmer Machinery Co., Cal., 246 Pac. 


31.——Suppression of Criminal Prosecution. — 
Note given in consideration of agreement to sup- 
press prosecution of crime, although supported 
an adequate consideration, is vitiated for illegal- 
ity, if such an agreement entered as a partial 
consideration.—Wilson v. Singer Sewing ach., 
Ala., 108 So. 358. 


32.——Violation of Statute.—Contracts which 
violate the provision of a statute are illegal. When 
there are a number of considerations, and one of 
them is illegal, the whole agreement is avoided; 
this doctrine being put upon the ground of the 
impossibility of saying how much or how littie 
the void portion may have had as an induce- 
ment to the contract.—Lehigh Valley R. Co. v. 
United Lead Co., N. J., 133 Atl. 290. 


33. Corporations — Authority of Directors of 
Consolidation.—Board of directors of corporation, 
which represented two consolidated corporations, 
one of which was mortgagor of extensive mineral 
rights held to have same rights’ to sell portion 
of. mortgaged land and procure release of such 
lands by trustee as had board of directors of 
original morigagor before consolidation.—Title 
Guarantee Loan & Trust Co. v. Alabama By-Prod. 
Corp., Ala., 108 So. 353. 


34.—Fraud in Sale of Stock.—Statements of 
agents of corporation that it had decided to lo- 
cate a packing plant in certain county, and had 
voted large sums for its operation which were 
accompanied with statements of existing facts 
showing ability of corporation to perform its 
promise held when false, to avoid contract for pur- 
chase of corporate stock by defendant.—California 
ee & _—— Corporation v. Goodin, Cal., 

ac. 4 


35..—Liability of Stockholders.—Proceeding to 
sequester the property and liquidate the indebt- 
edness of an insolvent corporation, where its char- 
ter limits the maximum indebtedness and the 
debts exceed the amount so specified, after the 
exhaustion of the corporate assets held that the 
stockholders are liable individually only to the’ 
amount of the indebtedness lawfully contracted, 
not exceeding par value of stock held by them; 
and are not liable for the expenses of the re- 
ceivership in addition thereto.—National Farmers’ 
Bank v. Clifton Co., Minn., 208 N. W. 959. 


36.——Release of Restrictive Covenant.—Release 
by all of the trustees in dissolution of corpora- 
tion which granted land with covenants restrict- 
ing its use bars right of trustees or corporation 
y enforce them.—Thomas v. Rogers, N. C., 133 


37.——Similar Name.—Knights of the Ku Klux 
Klan held entitled to injunction against another 
organization’s use of name “Independent Klan 
of America,’’ or similar or like name or names. 
—Knights of the Ku Klux Klan v. Independent 
Klan of America, U. S. D. C., 11 F. (2d) 881. 


38.——Stock Subscriptions.—C. S. 6367, pro- 
viding that organizers, promoters, or their agents 
should put in contract of subscription to stock or 
sale thereof a certain provision, did not apply 
to plaintiff purchaser of stock with respect to his 
contract for resale of stock so as to place him 
in pari delicto with sellers who failed to include 
such provisions; thus defeating his action against 
seller for fraud and deceit in sale thereof.—Mc- 
=~ * Southern States Finance Co., N. C., 133 


39.——-Stockholders’' Notes Not Obligation of 
Corporation.—Contract between stockholders, stat- 
ing that one of them furnished money for cor- 
poration, secured by notes of others, which were 
to be paid first out of profits of corporation, 
created no liability against corporation, but was 
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a voluntary contribution, and hence geo of 
stockholders’ notes was not assumed contract 
to assume obligations of corporation. —nalpers v. 
Golden, Ky., 282 S. W. 1101. 


40. ge de, em re —Complaint ateging 
death of plaintiff intestate from negligent failure 
of electric power company to properly safeguard 
wires serving plaintiff's residence, so as to arrest 
dangerous currents of atmospheric electricity dur- 
ing natural atmospheric isturbances held to 
state cause of action.—Alabama Power Co. v. 
Farr, Ala., 108 So. 373. 


41.—Negligence.—Whether tree located in pub- 
lic street was so attractive to children in their 
sports as to suggest probability of accident if 
high current electric wires were placed close 
thereto held for jury under evidence.—Deming Vv. 
City of Chicago, Mll., 151 N. E. 6. 


42. Estoppel—Title to Land.—Where_ record 
title holder continues to pay taxes, possession by 
his son under claim of title does not alone au- 
thorize extension of credit to him on faith of such 
title so as to estop father from reclaiming land.— 
Cooke v. Fenner & Beane, Ala., 108 So. 370. 


43. Fixtures—Show Windows.—In this case, the 
plaintiff rented a large store building to “the de- 
fendant who, without eee | or consent of 
the owner, built said show windows, decks, and 
shelving in the store building, and attached them 
to the building with spikes, nails, bolts, and screw: ed 
and occupied it for about 9 years, and ee 
to remove these things out when he vacated thi 
building held that those things placed in there by 
the tenant in the manner in_ whi they were 
placed became a part of the building, and were 
not _—— to removal, and that an injunction 
would lie to prevent their removal.—Hinkle v. 
Bass Furniture & Carpet Co., Okla., 246 Pac. 228. 


44..——Frauds, Statute of.—Buyer’s letter, which 
mentioned and recognized order for three cars 
of sugar held insufficient, under statute of ame 
(Burns’ Ann. St. 1926, 8049 (Rev. St. 1881, § 
4910), when not referring to sale memorandum’ or 
seller’s acknowledgment specifying different terms. 
—Warner Sugar Refining Co. v. Beyer Bros., 
Goshen, Ind., 151 N. E. 739. 


45. Fraudulent Conveyances—Exchange of Bust- 
ness for Land.—Bulk Sales Law did not invalidate 
contract for exchange of going business for land 
as between parties where seller agreed to pay all 
outstanding debts against business which’ testi- 
mony showed he was ready, able, a willing to 
do.—Veselka v. Forres, Tex., 283 S. 03. 


46. Gaming—Bet on Horse Race.—One who bets 
on a horse race and loses may recover his loss, 
under Rev. Codes 1921, § 11180, as the word 
“game,” as used in section 11173, permitting a 
person who loses at a prohibited gambling game 
to recover his loss, includes a horse race run on 
ceed v. Penwell, Mont., 245 Pac. 


47. Gifts—Joint Possession.—Where property is 
in joint possession of donor and donee, no manual 
delivery is required to constitute a valid gift, it 
being only necessary that donor shall release 
dominion over property, and that donee assume 
dominion and possession thereof.—Graham v. Plot- 
ner, Ind., 151 N. E. 7365. 


48. Husband and Wife—Agent of Wife.—Wheth- 
er husband’s authority as general manager of 
wife’s store, to execute notes, could be implied 
or was subsequently ratified held for jury, espe- 
cially where wife denied any knowledge of their 
execution until demand for payment.—Security 

k & Trust Co. v. Laney, Ala., 108 So. 3 


49. Insurance—New Location.—In assumpsit on 
fire insurance policy where insurer attached rider 
to policy insuring goods only at new location, 
through misunderstanding of insured’s request for 
extension of risk on removal of property, court 
may be equitable decree cancel the rider to per- 
mit recovery of insurance on property destroyed 
at original location.—A. Perley Fitch Co. v. 
Phoenix Ins. Co., N. H., 133 Atl. 340. 


50.—"“Physicaily Incapacitated."—Where  in- 
sured had to ride to his office so as to keep his 
broken leg straight out, and had so to keep it 





at the office, could sit at a desk and answer a 
telephone call, but, on account of pain, could in 
no just sense of the word do business, and was 
from his physical condition prevented from per- 
forming acts or duties required of him in _ his 
business, he was “physically incapacitated” within 
life insurance policy, providing for waiver of pay- 
ment of premium and a yearly income if he be- 
came physically incapacitated to engage in gain- 
ful occupation.—Hagman v. Equitable Life As- 
sur. Soc., Ky., 282 S. W. 1112. 


51.-_—-Proof of Loss.—-After denial of liability 
by insurer within period for submission of proofs 
of loss, insured is not required to submit proofs 
a —- =n” Fire Ins. Co. v. Crooker, Ind., 


52. Landlord and Tenant—Repairs.—Word ‘‘im- 
properly,’’ as used in complaint of tenant,. alleg- 
ing that landlord undertook to repair roof, and so 
improperly performed the work that it was there- 
after caused to leak, is the equivalent of ‘“‘neg- 
a v. Hillman Drug Co., Ala., 108 

oO. q 


53. Libel and Slander—Newspaper Article. — 
Where article stated that peculiar circumstances 
surrounding death of plaintiff’s wife led to disin- 
terment of her remains for investigation au- 
thorized by insurance company, and that, since 
her death two months previously, plaintift had 
remarried and was driving automobile, his where- 
abouts being unknown, jury might reasonably say 
that publishers intended to ascribe complicity of 
plaintiff in death of his wife or improper interest 
Nad insurance.—York v. Cole, Wis., 208 N. W. 


54.——-Special Damages.—White man cannot re- 
cover for slander without alleging special dam- 
ages, where defendant charged that he had negro 
bl , since such words are not ——_ per se. 
—Deese v. Collins, N. C., Ss. E. 


55. Licenses—Delivery to Nearby Town.—De- 
livery of goods to one town by truck be- 
longing to seller and driven by his agent held to 
constitute doing business in such town without 
license, in violation of ordinance, since sale was 
only completed at place of delivery.—Edgil v. City 
of Carbon Hill, Ala., 108 So. 355. 


56.—-Revenue Measure.—Municipal code _ sec- 
tions, requiring license fee of sash and door fac- 
tories, box factories, planing mills, etc., within 
city limits held void as constituting a revenue 
measure only, inasmuch as it contained no pro- 
vision for inspection or regulation of businesses de- 
fined therein and made reliability of applicant for 
license main test for issuance thereof, and such 
sections did not constitute a regulatory ordinance, 
even when considered together with general regu- 
latory ordinances.—Bauer v. City of Chicago, IIl., 
151 N. E. 902. : 


57.—Wholesale Dealer. — Ordinance requiring 
license to do business within town will not operate 
against wholesale dealer shipping merchandise in 
by common carriers, since in such case delivery 
to carrier is in legal effect delivery to purchaser. 
—Edgil v. City of Carbon Hill, Ala., 108 So. 355. 


58.. Life Estates—Oil Lease.—Tenant for life 
has estate separate and distinct from that of re- 
mainderman, and cannot open oil and gas wells 
nor lease interest for any purpose beyond term 
of his life and bind remainderman, or surrender 
rights of latter without his consent.—Waldron v. 
Wahl, Pa., 133 Atl. 252 


59. Municipal Corporations—Contributory —_ 
ligence.—Injured pedestrian, who tripped over lid 
of sewer inlet at edge of sidewalk on city street 
held not guilty of contributory ae as mat- 
ter of law, though she could have seen such lid 
if she “had paid attention,” since she was not 
required to look for defects in sidewalk.—Hinton 
v. City of St. Joseph, Mo., 282 S. W. 1056. 


60.——Displacement of Sewer Lid Causing In- 
jury.—Injured pedestrian, who tripped over lid of 
sewer inlet at edge of sidewalk on city street 
after it had been displaced by truck held not 
required to join truck driver in personal ey 
action against city, where evidence failed to show 
that he was resident of state, in view of Rev. 
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St. 1919, § 7954.—Hinton v. City of St. Joseph, 
Mo., 282 S. W. 1056.. 


61.—Notice of Injury.—Notice to municipality 
of petenteten's injuries, sustained by falling into 
drainage sewer opening, for which it might be 
liable, though containing some inaccuracies, but 
informing municipality substantially of manner, 
place, and time injury was received, damage 
claimed, and substantial nature and character of 
injury received held sufficient.—City of Birming- 
ram v. Mauzey, Ala., 108 So. 382. 


62. Sale of Gasoline.—Operation of plant by 
municipal corporation for sale of gasoline and oil 
is proper function of local government, thin 
powers granted by Const. Neb., art. 11, § 2; word 
“government” not being limited to administra- 
tion of laws or regulations of conduct, but in- 
cluding all activities in which city may lawfully 
engage.—Mnutual Oil Co. v. Zehrung, U. S. D. C., 
11 F. (2d) 887 


63.—Sewer Opening.—That, but for dangerous 
and_ slippery condition of pavement, pedestrian 
would not have fallen into drainage sewer open- 
ing held not to relieve municipality of liability 
for her injuries, where municipality was at fault 
in failing to properly protect opening.—City of 
Birmingham v. Mauzey, Ala., 108 So. 382. 





64.—Zoning Ordinance. — Zoning ordinance 
limiting height of building, percentage of lot to 
be occupied, and number of families to be housed 
held arbitrary and ineffective to bar building of 
apartment house for 12 families 40 feet high, 
since limitations bear no relation to public health, 
safety, or general welfare.—E. & M. Land Co. v. 
Board of Adjustment, N. J., 153 Atl. 413. 


65.— Zoning Ordinance.—Zoning ordinance held 
void, in so far as it prohibited owner from erect- 
ing retail stores on his property located in a 
“two-family semi-detached house zone.""—Eaton 
v. Town of Montclair, N. J., 133 Atl. 400. 


66. Negligenoce—Falling Plaster.—M. conducted 
a store for the sa’e of dry goods, ete. L., a 
dressmaker, entered the premises to purchase 
materials for dresses. As L. was examining the 
materials submitted for inspection by M., a piece 
of plaster fell without warning from the ceiling 
and struck L. upon the head, injuring her. In 
an action to recover damages, L. submitted proof 
of the occurrence and the damages sustained, and 
rested. A motion to nonsuit was made and de- 
nied. Held that the motion was properly de- 
nied as the doctrine of res ipsa loquitur applied. 
—Law v. Morris, N. J., 133 Atl. 427. 


67.—Gas Explosion.—In an action for person- 
al injuries resulting from a gas explosion in a 
building supplied with gas by defendant, the mere 
fact that defendant’s servants were in the near 
vicinity, attempting to cut the gas off from an 
adjoining building when the explosion occurred, 
and may have turned gas into a_ service pipe 
pointing in the direction of the adjoining build- 
ing, is not sufficient upon which to base a ver- 
dict and judgment in favor of plaintiff, unless it 
he shown by evidence creating more than an as- 
sumption or inference that the gas, if so turned 
on, was the cause of the explosion.—Laurent v. 
United Fuel Gas Co., W. Va., 133 S. E. 116. 


68.——Slippery Floor.—The plaintiff Wilma L. 
Bodine on a snowy day slipped and fell in the 
entrance or vestibule of the defendant's store and 
broke her left arm. There was no dispute about 
the facts, or that different inferences could be 
drawn from the facts. ere was nothing from 
which negligence of the defendant may be rea- 
sonably inferred. There was no case go toa 
jury. Held it was error for the trial judge to sub- 
mit the case to the jury.—Bodine v. Goerke Co., 
N. J. 133 Atl. 295. 


69.- —Slippery Floor.—The plaintiff, while mak- 
ing purchases in a butcher shop, slipped on a 
substance lying on the floor and was injured. In 
the absence of proof as to what substance caused 
the accident, how long it had been upon the floor, 
or that defendant or any of its employees knew 
of its presence there, a judgment of nonsuit was 
proper.—Taylor v. Roth & Co., N. J., 133 Atl. 386. 


70. Nuisances—Filling Station. — Erection of 
gasoline filling station and installing of gasoline 





tank will not be enjoined in action by private 
individuals, in absence of showing that structure 
constitutes nuisance or of specific facts not equal- 
ly applicable to other property owners of dis- 
trict; such structure and tank not being nuisance 
per se.—Coley v. Campbell, N. Y., 215 N. Y. 8S. 


71. Oil and Gas—Assignment of Lease.—Where 
assignees of lease substantially developed prop- 
erty by drilling oil wells on it near boundary 
lines, equity will not decree forfeiture and can- 
cellation of assignment for failure to drill protec- 
tion wells to prevent escape of oil and s from 
leased premises through wells on adjoining land, 
but will remit lessor to his claim for damages.— 


Murdock v. Sure Oil Corporation, Ark., 
S. W. 4. 
72.—Lease as Title to Oil.—Lease executed in 


consideration of payment of $62,500 for operating 
for oil on royalty basis for so long as oil was 
produced, conditioned to terminate unless a well 
should be commenced, unless renewed yearly by 
payment of $65 held a present conveyance of 
title to the oil, which title would, however, re- 
vert ipso facto on breach of condition.—Andrews 
v. Brown, Tex., 283 S. W. 228. 


73.—Pipe Line in Highway.—A public utility, 
desiring to lay a pipe line for the transmission of 
natural gas, may lay its pipe line in a public 
highway without compensating the person _whose 
land has been taken for the highway.—Empire 
Natural Gas Co. v. Stone, Kan., 245 Pac. 1059. 


74..—Right to Royalty.—Under deed conveying 
one-eighth of oil under certain land, subject to 
valid lease while it remained in force, but con- 
veying whole of royalty under such lease, right 
to royalty terminated on expiration of lease, and 
grantee owned only one-eighth interest in fee of 
oil under land.—Gillispie v. Blanton, Ky., 282 S. W. 


75.—Term of Lease.—Oil lease, to continue so 
long as oil or gas was produced from well drilled 
within certain time held not to contemplate con- 
tinuance of lease indefinitely on mere production 
of oil in quantities not sufficient to compensate 
lessee and totally inadequate as consideration to 
lessor, especially where no consideration was 
paid to lessor for continuance of lease ‘beyond first 
year.—Caldwell v. Alton Oil Co., La., 108 So. 314 


76.——Time of Essence of Contract.—Time held 
of essence of contract in case of oil and gas lease, 
though terms thereof do not so provide, since 
delay is so likely to prove injurious to lessor; rule 
beirg different than in case of ordinary leases.— 
Soiberg v. Sunburst Oil & Gas Co., Mont., 246 
Pac. 168. 


77. Physicians and Surgeons—Malpractice.—In 
malpractice case, where defendant had failed to 
set broken arm, and plaintiff had had arm re- 
broken and reset, at which defendant again failed, 
plaintiff’s failure to have defendant again make 
attempt to reset arm was not contributory neg- 
ligence.—Parr v. Young, Kan., 246 Pac. 181 


78. Principat and Surety—Embezzlement_ by Re- 
maining Partner.—Surety, assuring manufacturer 
against defalcations of its agent, a copartnership, 
was liable, where one partner, after succeedin: 
to agency on dissolution of partnership, convert 
or embezzled goods shipped to firm before its 
dissolution.—Wisconsin Mirror Plate Co. v. Fidel- 
ity & Deposit Co., Wis., 208 N. W. 933 


79.——lInjunction Suit.—Action on an_undertak- 
ing, given pursuant to section 9388, G. S. 1923, 
upon the granting of a preliminary injunction, 
and upon a supersedeas undertaking given on ap- 
peal it is held the issues litigated in the injunc- 
tion suit are conclusive in this action, and can- 
not be relitigated.—Independent School Dist. No. 
35 v. Oliver Mining Co., Minn., 208 N. W. 952. 


80. Railroads—Liability for Fire.—In absence of 
statute imposing absolute liability on railroad for 
fire set by its trains, there is no liability if it 
appears that engine setting fire was equip 
with best known and approved spark arresters 
then in common use, and that same were kept 
in proper condition, unless it is alleged and proved 
that ere was a in other particulars.— 
Missoula Trust & vings Bank v. Northern Pac. 
Ry. Co., Mont., 245 Pac. 949. 
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81. Sales—Breach of Contract.—Where Saves of 
oil, after price decline, warned seller that s hip- 
ments would not be accepted unless billed at price 
in effect on date of shipment, he breached con- 
tract, relieving seller from making further de- 
sees. —— v. American Linseed Co., Okla., 

‘ac. 


82.——-Completion of Sale.—General rule, as be- 
tween seller and buyer, in absence of contrary 


intent, under Personal Property Law, § 99, is 
that, on sale f. o. point of shipment, title 
passes from seller on delivery to carrier, and 


subject of sale is thereafter at buyer’s risk, not- 
withstanding reservation by buyer of privilege of 
inspection, and seller’s retention of right to deter- 
mine whether bill of lading shall run to consignor 
or consignee.—Porter v. Pennsylvania R. Co., 
N. 215 N. Y. 727. 


83.——Conditional Sale. — Where conditional 
buyer of automobile was not known by, and had 
not done business with, persons she named to 
obtain credit as persons with whom she had 
done business, and took automobile out of state 
without conditional seller’s written permission as 
required by contract, and credit insurance com- 
pany refused to carry risk, seller had reasonable 
grounds for deeming itself ‘unsafe and insecure,” 
justifying retaking car.—Jenkins v. Blackstone 
Motor Co., N. Y., 215 N. Y. S. 694. 


84..—-Delivery.—-Contract for sale of oats for 
July and August delivery held unambiguous, and 
to require delivery at any time during such 
months.—Duncan v. Allen, Ala., 108 So. 357. 


85.——Delivery.—Delivery of meat-chopping ma- 
chine on March 11th, after order dated February 
28th held to comply with contract of sale to de- 
liver “as soon as convenient.’’—Steiner Mfg. Co. 
v. Kochaniewicz, N. J., 133 Atl. 391. 


86.——‘Installation.’’—Seller’s setting up of pump 
having column so short that it would not hoist 
water to surface, though of length provided for 
in contract held not an “installation,’’ though 
within meaning of contract, in view of provision 
for payment for extras found necessary; “in- 
stallation’’ of machinery meaning to place in posi- 
tion where it will reasonably accomplish purposes 
for which it is set up.—Long v. Ulmer Machinery 
Co., Cal., 246 Pac. 113. 


87.—Language of 
breach of contract by rejecting oil of quality 
prescribed on ground that it was not pro- 
duced by seller, evidence held to warrant court’s 
finding that clause “first made October, as made,” 
was not intended to limit subject of sale to oil 
produced by seller's mill.—Dallas Oil & Refining 
sa v. Washington Cotton Oil Co., Tex., 283 S. W. 


88.——-Short Weight.—Buyer of salad oil in 
sealed containers from wholesaler is entitled to 
recover from manufacturer for breach of statu- 
tory duty, under Farms and Markets Law, §§ 
3, 39, 41, 45, 188, 189, 194, to sell cans containing 
full weight represented by labels thereon, not- 
withstanding there is no privity of contract, be- 
tween them.—Abounader v. Strohmeyer & Arpe 
Co., N. Y., 215 N. Y. S. 702. 


89.—Warranty.—The doctrine of res ipsa 
loquitur does not apply to breach of warranty.— 
Poovey v. International Sugar Feed No. 2 Co., 
N. C., 133 S. E. 12. 


90. Searches and Seizures—Unlawful Search.— 
Where officers unlawfully stopped truck to search 
it and its driver, nothing thereafter learned can 
make the search lawful.—Doncaster v. State, Ind., 
151 N. E. 724. 


91.——Telegraphs and Telephones.—In action for 
damages for failure to promptly deliver death 
message, testimony of plaintiff that if telegram 
had been promptly delivered to her on afternoon 
of its arrival she would have left for funeral of 
deceased in a Ford car if it was impracticable 
to reach there by train in time, and would have 
traveled in car constantly until she reached her 
destination, which was about 300 miles held ad- 
missible on issue of damages, as against objec- 
tion that such method of travel was not so usual 
and established as could reasonably have been 
within contemplation of parties.—Western Union 
Telegraph Co. v. Stone, Tex., 283 S. W. 259. 


Contract.—In_ action for 








92. Trusts—Evidence of Terms.—That trust, 
mere existence of which is evidenced by deed to 
trustee, fails of administration for lack of com- 
petent evidence of its terms and intended bene- 
ficiary, does not give grantee fee title, where 
grantor’s intention: that grantee shall not take 
beneficial interest in property conveyed appears 
from deed, but resulting trust arises for bene- 
fit of original grantor or his heirs or next of kin. 
—Sanford v. Van Pelt, Mo., 282 S. W. 1022 


93. Laches.—Statute of limitations and laches 
do not apply to constructive or resulting trust 
arising fr payment of all or part of purchase 
money for land until from time trustee by un- 
equivocal words or acts brings to beneficiary 
notice of repudiation calling on him promptly to 
assert rights.—Mayer v. Johnson, W. Va., 133 





94. Vendor and Purchaser—Misrepresentations. 
—Representations of value, though emequeennes, 
do not ordinarily afford basis for relief, where 
purchaser has ample opportunity to learn truth. 
—Hustad vy. Cerney, Ill., 151 N. E. 871. 


95. Workmen’s Compensation—Armed Employee 
Killed by Superior.—Superintendent of construc- 
tion company shooting deceased on employer’s 
premises and during working hours in self-defense, 
when deceased quit job and threatened him with 
butcher knife because he would not immediately 
pay his wages, was not accident sustained in 
“course of employment”? within Act June 2, 1915, 
§ 301 (P. L. 738; Pa. St. 1920, §§ 21983, 21984), 
since deceased abandoned status as employ ee and 
became criminal, and such statute expressly ex- 
cepts acts of third person intended to injure em- 


ployee for personal reasons.—Curran v. Vang 
Const. Co., Pa., 133 Atl. 261. 
96.——Injury in Horseplay.—Injury to_ stage 


hand resulting from horseplay, in which injured 
employee did not participate, wherein stage man- 
ager accidentally discharged pistol, thought to be 
unloaded held compensable under Workmen’s 
Compensation Act (Vernon’s Ann. Civ. St. Supp. 
1918, arts. 5246—1 to 5246—91), as an injury which 
had to do with and originated in work of his 
employer.—Cassell v. United States Fidelity & 
Guaranty Co., Tex., 283 S. W. 127. 


97. “Returning to Work.’’—Working in soft 
drink parlor selling cigars and soft drinks, by 
injured employee, was “returning to work’’ with- 
in meaning of Workmen’s Compensation Act, § 
8, par. (f), as amended by Laws 1921, p. 452, re- 
quiring that employer be given hearing for modi- 
fication of award.—Superior Coal Co. v. Indus- 
trial Commission, IIl., 151 N. E. 890. 





98.——Managing Partner.. — Managing partner, 
operating dredge under contract not providing for 
weekly wage. but for compensation contingent on 
profits, and under which no profits were being 
made held not entitled to compensation for in- 
juries under Workmen’s Compensation Act (Act 
No. 20, of 1924, as amended).—Savant v. Goetz & 
Lawrence, La., 107 So. 621 


99.——“‘Operations Not on Premises.’’—Injury 
to employe while engaged in excavating cellar, not 
ow premises occupied by employer, who was en- 
gaged in maintenance, alteration, and repair of 
buildings held not to come within coverage of 
policy insuring against injuries to employes en- 
gaged in “operations not on premises;” quoted 
phrase being construed to mean operation not 
on premises but connected with work there being 
performed.—Pettit v. Reges, N. Y. 151 N. E. 450. 


100. -‘Parent.’’—Under the Georgia Workmen’s 
Compensation Act, a child under 18 years of age 
is conclusively presumed to be wholly dependent 
on the pafent, and is therefore entitled to com- 
pensation for the homicide of the parent in ac- 
cordance with the provisions of the statute. The 
elause of the act providing that the term ‘‘child” 
as thus used shall include ‘‘stepchild,’” and that 
the term “parent’’ shall include “stepparents,” is 
to be liberally construed as enlarging the sphere 
of conclusive dependency in favor of such a chiki, 
so as to include a right which wou'd not other- 
wise conclusively exist. The provision is not to 
be construed as intended to exclude by unneces- 
sary implication a plainly established claim for the 
homicide of an actual parent.—Travelers’ Ins. Co. 
v. Williamson, Ga., 132 S. E. 265. 











